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  You asked that I review your prior advisory letters and issue an opinion on the legitimacy 

of your business model by answering three questions. 

 1. Is a Self-Directed IRA LLC that invests in precious metals and IRS approved coins a 

legitimate business structure? 

2. Can IRS approved coins be stored at home, or must they be stored at a bank or with 

an IRA custodian? 

3. Can precious metal bullion be stored at home, or must it be store at a bank or with an 

IRA custodian? 

 
 In my professional opinion, and after conducting research on the subject, I believe that 

the IRA LLC structure is a legitimate legal entity. Further, coins may be stored at home, with 

certain restrictions and caution. Finally, precious metal bullion may not be stored at an investor’s 

home and must be with a bank, depository, or an IRA custodian. I elaborate below. 

 

A Self-Directed IRA LLC is a Legitimate Investment Target 
 

a. Legitimacy of the Structure 

 Your company will rely on a mixture of two court decisions that rendered the model 

legal. The first is Swanson v. Commissioner, 106 TC 76 (1996) where the court validated than an 

investor could create an IRA that functioned as the sole shareholder of a corporation. The second 

is Ellis v. Commissioner, TC Memo 2013-245 where the court extended the Swanson holding to 

be applicable to LLCs. 

 The key in making this a safe transaction under Swanson is that a corporation that lacks 

shares or shareholders is not a prohibited person under the tax code in terms of what an IRA may 

be used to purchase. Once the stock is issued and purchased by the IRA, only then does the 

corporation become a party with a beneficial interest in the IRA and a prohibited person under 

the tax code at §4975(e)(2)(g). See Swanson at 89. Thus, a corporation without shares or 

shareholders is a legitimate investment target for an IRA, even when the IRA then becomes the 

dominant shareholder. 
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 While it is tempting to attack the investment structure as invalid being that an LLC is 

different than a corporation, later cases in the tax court extended the Swanson standard to LLCs 

as well. The court in Ellis determined that when an LLC elects to be treated as a corporation, and 

at the time of investment lacks members or membership interests, was analogous to a corporation 

that lacks shares or shareholders. 

 Offering further protection is the IRS Field Service Advice Memorandum 200128011. In 

the document, the IRS essentially validated the structure proposed under Swanson, considering 

such a design not a valid target for attack by the IRS. 

  Against this background, an IRA may permissibly invest in an interest in an LLC so long 

as the LLC lacks members or membership interests at the time of the investment. 

 

b. Risks of Dealing with prohibited person 

 The largest risk is one of accidentally engaging with a prohibited person under 4975 and 

408 of the tax code. This essentially means that any action taken on the IRA must be beneficial 

to the IRA itself and not the IRA owner, at least until the owner’s retirement. If there is a 

violation, the LLC run the risk of losing tax deferred/exempt status because it would be 

recharacterized as a ‘sham’ LLC. 

 These parties include the IRA owner, their descendants and ancestors, the IRA’s 

investment managers and fiduciaries, anyone providing the IRA services, or any entity that a 

disqualified person owns a 50% or greater interest. These include the spouses of all of the above. 

This essentially means that the IRA holder cannot even draw a salary from the LLC, as this 

would involve the IRA LLC dealing with a prohibited party. 

 However, if the actual assets of the LLC (coins and bullion) are stored appropriately, 

even if the IRS dismantles the LLC, the IRA holders should be resistant to attack on an 

individual level. See below. 

 

IRS Approved Coinage May be Stored at Home 
 

a. Storage of Coins as Home is Valid on its Face 

 The tax code does not address in 408(m) how approved coinage is to be stored, which is 

significant in that the immediately proceeding section of the code regulates how precious metals 

must be stored. Based on this ground, it is safe to assume that IRS approved coins (American 

Eagles) can be purchased by a self-directed IRA LLC and the IRA holder can keep them at 

home, or anywhere. 

 

b. Risk of Home Storage Leading to Accidental Benefit to Prohibited Persons. 

 There are dangers to storing the coins at home. The first is that this removes a degree of 

separation between the IRA and its holder, and places a burden on the IRA holder to establish 

that they are not for the benefit of the IRA holder, and only to the benefit of the IRA itself.  

 Second, having the coins at home risks the coins being unintentionally used to the benefit 

of a prohibited party, such as by placing them on display. This could potentially be interpreted by 

a court as a form of benefit to the IRA holder.  

 These two risks mean that if the IRS decided that the LLC structure was a sham, then 

each IRA holder in the LLC would be considered as an individual IRA holder without the 
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Limited Liability protections. While keeping the coins at home is legal, there would be a burden 

placed on the IRA holder to show that the coins were not being used to their personal benefit.  

 While not necessary, it is recommended that coins be kept in a safe deposit box under the 

IRA’s name, or with an IRA custodian to maintain an extra degree of separation and minimize 

the risk of investors accidentally benefitting from the IRA before it is appropriate to do so. 

 If keeping the coins at a bank or with an IRA custodian is not an option for business 

reasons, then it must be made clear to the IRA holders that they must not derive benefit from the 

coins while they are in the IRA holder’s possession, and be prepared to prove that they did not 

benefit in the event of an attack on the LLC structure.  

 

Precious Metal Bullion Must be Stored With a Valid Custodian or Bank 

 
a. Bullion Must be Kept in the Physical Possession of an IRA Custodian 

 While the tax code is forgiving about the home storage of coinage, it is not forgiving in 

regards to investment grade precious metal bullion. Such bullion must be kept in the physical 

possession of an IRA trustee under IRC 408(a). See IRC 408(m); IRC408(a). 

 Valid trustees for the storage of bullion under the code are banks or any other IRS 

approved IRA custodian. Fortunately this is a large range of institutions under the code.  Any 

bank or trust company incorporated in the USA and subject to US laws can be a valid candidate 

for physical possession of the bullion. See IRC §581. 

 

b. Risks of an LLC Encountering an Issue of First Impression Dealing with 

Constructive Possession of the Bullion 

 

 Research did not reveal any case where the IRS or tax court ruled on the validity of a 

LLC holding bullion that, while in the physical possession of a bank, is in the constructive 

possession of the LLC. There is a risk that a court in the future could rule that an entity in these 

circumstances could actually be holding the metals. 

 This risk, however, appears in my opinion to be minimal. The tax code uses the specific 

language of ‘physical possession’ and not ‘constructive possession’ or ‘possession’. This 

precision is intentional, and it is my legal opinion that an LLC may permissibly store precious 

metal bullion with a bank or other valid IRA trustee for the benefit of an IRA. I would suggest 

that a safe deposit box at a bank, depository, or other custodian would fulfill the requirement of 

physical possession. 

 If the IRS decided that the LLC structure was a sham, the physical possession of the 

bullion with an IRA custodian should protect the IRA holder from adverse tax consequences, 

even in the collapse of the LLC structure as it is legal for individuals to store IRA assets in this 

way. 

  

Conclusions 

 
 It is thus my opinion that a self-directed IRA LLC that aims its investments in precious 

metals and approved coinage is a valid investment structure. It is also my opinion that IRS 

approved coins may be permissibly stored at home, though not without the risks outlined above. 



Philip Schreffler, Esq. 

Attorney At Law 

 
Philip Schreffler, Attorney at Law 

P.O. Box 545 

Durham, NH 03824 

724-681-1539 

Philip.Schreffler@Gmail.com 

Finally, it is my opinion that IRS precious metals or other coinage subject to IRC 408 §(m)(b) 

must be stored with an IRA custodian or with a bank. 

 

Disclaimer 

 
 My opinions in this letter are based on now-existing IRC, IRS regulations, and presently 

published rulings and court decisions. I have not taken into account state law variations that may 

or may not affect the validity of any of the opinions expressed in this letter. Future decisions by 

legislation, courts, or government agencies could significantly modify the validity of the 

opinions expressed in this letter, and such alterations could be retroactive. 

 I am only expressing an opinion as to the questions expressed in this letter. No opinions 

are expressed or should be inferred as to any other issue.  

 No part of my opinion is binding on entity, and only represents my best judgement as to 

probable outcomes. I give no assurance that the IRS, government entity, or other individuals 

would not challenge my opinion and prevail in a manner that could cause adverse tax 

consequences. The opinions expressed in this letter are for the sole benefit of Issac Nuriani in his 

capacity as CEO of Augusta Precious Metals, and should not be relied upon by any other party in 

making tax, personal, or business decisions. 

 

 

 I hope this fulfills your request. 

 

      Yours, 

       /s/Philip Schreffler, Esq. 

        8/27/2015 


