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Advisory Opinion:  Home Storage Gold IRA and investments in precious metals 
 

 
I have been asked to provide my opinion on the legality of a self-directed IRA using a Limited 
Liability Corporation (LLC) structure and the storage of precious metals as investments of the IRA 
LLC.  My findings are outlined below: 

 
Self-Directed IRAs

 
 
The self-directed IRA (Individual Retirement Account) has been a valid investment structure 
recognized by the IRS since the 1970s, but rose to prominence during the 1990s, when consumers 
began taking more control of their investments.  Self-directed IRAs can invest in traditional 
investments such as stocks, bonds, and mutual funds, but also non-traditional items such as real 
estate and certain collectibles. 

 
A self-directed IRA structured through a Limited Liability Corporation (LLC) offers an investor 
protections for retirement investments in the IRA.  In addition to greater flexibility in investment 
options, an IRA LLC also provides various financial benefits.  The LLC functions as a pass-through 
entity for tax purposes.  IRAs are tax-exempt under Internal Revenue Code section 408, so when an 
investment is made through the LLC, no federal income tax would apply to any income earned 
through those investments.  Additionally, the self-directed IRA avoids the often steep fees charged 
by traditional IRA custodians. 

 
The most common method for creating an IRA LLC is when the self-directed IRA invests in a 
limited liability company owned or managed by the owner of the IRA.  First, the investor organizes 
a new LLC.  The investor then creates a self-directed IRA in which they are the owner, with the 
power to direct the IRA investments.  Lastly, the newly created LLC issues shares of stock that are 
purchased by the IRA.  This technique was legitimized in Swanson v. Commissioner, 106 T.C. 76 (1996), 
where the U.S. Tax Court found that this method of investing did not constitute a prohibited 
transaction to a disqualified person.  Specifically, the court found that a corporation without shares 
or shareholders does not fit the definition of a disqualified person, because the beneficial interest 
does not arise until after the issuance of the stock to the IRA.  The same rationale applies to 
investment scenarios with multiple investors, as long as none of the investors are regarded as a 
disqualified person.  Before investing in an IRA LLC, it is advisable to meet with a tax attorney to 
discuss the specific details of any investment.   
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Prohibited Transactions 
 
Investors interested in establishing an IRA LLC should be aware of transactions that may be 
considered “prohibited transactions” with “disqualified persons” under IRS regulations.  IRC § 
4975(c)(1)(A) and (E) defines a prohibited transaction as “including any sale or exchange, or leasing, 
or any property between a plan and a disqualified person,” and any “act by a disqualified person who 
is a fiduciary whereby he deals with the income or assets of a plan in his own interest or for his own 
account.”  These regulations are meant to ensure that investments by the IRA or related parties are 
conducted for the benefit of the account, not the account owner. 
 
Disqualified persons include, but are not limited to: 
 

 The IRA holder; 

 Members of the IRA holder’s family, including spouses, children, grandchildren, and their 
spouses; 

 The IRA holder’s ancestors (e.g. parents, grandparents); 

 Entities providing services to the IRA (e.g. custodians, financial planners, CPAs); 

 A corporation, partnership, LLC, trust or estate in which a disqualified person has a 50% or 
greater interest. 

 
Examples of prohibited transactions include: 
 

 Borrowing, sale, or lease of property between the IRA and a disqualified person; 

 Receiving compensation for management of the plan’s assets; 

 Purchasing property or other assets for personal use with IRA funds; 

 Direct or indirect lending of money or other extension of credit between the IRA and a 
disqualified person; 

 Using IRA assets or income by or for the benefit of a disqualified person. 
 
The courts have recognized several types of prohibited transactions with regards to self-directed 
IRA LLCs, while upholding Swanson and the validity of the IRA LLC as an investment structure.  In 
Peek v. Commissioner, 140 T.C. 12 (2013), the court found that the owners of a self-directed IRA LLC 
engaged in a prohibited transaction by personally guaranteeing a loan by a corporation owned by the 
IRA.  The Tax Court ruled that the guarantee amounted to an indirect extension of credit between 
the plan and a disqualified person, in violation of IRC § 4975(c)(1)(B).   
 
In Ellis v. Commissioner, T.C. Memo 2013-345 (2013), the tax court again upheld the validity of a self-
directed IRA LLC by finding that the IRA’s initial investment in an LLC was not a prohibited 
transaction because the LLC did not meet the definition of a disqualified person.  However, the 
owner of the IRA received compensation from the LLC, which the court found a violation of IRC § 
4975(c)(1)(D) as engaging in a transfer of plan income or assets for his own benefit.  By authorizing 
and effecting this transfer, the plan owner participated in a prohibited transaction under IRC § 
4975(c)(1)(E). 
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Investment and Storage of Coins 
 
Internal Revenue Code § 408(m) outlines investments in collectibles, including coins and precious 
metals.  Coins approved under this section, mainly silver, gold, and platinum American Eagles, can 
be held as an investment in the name of the IRA LLC.  While these coins may be stored at home, it 
is advisable to store them in the physical possession of a trustee, such as a bank safety deposit box.  
In addition to various safety advantages, holding coins in a safety deposit box (in the name of the 
IRA LLC) provides an additional layer of separation between the assets of the IRA and the IRA 
owner.  Storing American Eagle coins at home puts the burden on the IRA owner to prove that the 
assets have not been used in a prohibited transaction with a disqualified person.   
 
Investment and Storage of Precious Metals 
 
Internal Revenue Code § 408(m)(3)(B) outlines the acceptable investments for gold, silver, platinum, 
or palladium bullion.  A retirement account may hold these metals as investments if they are “…of a 
fineness equal to or exceeding the minimum fineness that a contract market…requires…”  
Additionally, these metals must be held in the physical possession of a trustee as described under 
IRC § 408(a).  Under this section, a trustee is defined as a bank (as described in section (n)) or other 
such person who demonstrates to the satisfaction of the Secretary that the manner in which such 
person will administer the trust will be consistent with the requirements of this section.  Under these 
regulations, physical possession of precious metals lies with a bank or satisfactory custodian, usually 
an IRS-approved IRA custodian. 
 
IRC § 408(n) defines a bank as any bank (as defined in section 581) or an insured credit union 
(within the meaning of paragraph (6) or (7) of section 101 of the Federal Credit Union Act).  Under 
section 581, a bank is defined as a bank or trust company incorporated and doing business under the 
laws of the United States (including laws relating to the District of Columbia) or of any State, a 
substantial part of the business of which consists of receiving deposits and making loans and 
discounts, or of exercising fiduciary powers similar to those permitted to national banks under 
authority of the Comptroller of the Currency, and which is subject by law to supervision and 
examination by State, Territorial, or Federal authority having supervision over banking authorities.  
Such term also means a domestic building and loan association. 
 
To satisfy the “physical possession” requirement under § 408(m)(3)(B), precious metals should be 
stored at a bank (a safety deposit box) or in the possession of an IRS-approved IRA custodian.  
Precious metals stored in a safety deposit box at a bank or with a custodian are constructively 
controlled by the IRA, but physical possession of the assets would reside with the bank or IRA 
custodian.  While there is a distinction between constructive and physical possession, this particular 
issue has not been addressed by the IRS, the courts, or the tax code.  As such, it can be reasonably 
inferred that physical possession by a bank or IRA custodian satisfies the possession requirement 
under section 408(m).  However, the Code makes it clear that precious metals must be stored 
according to these requirements and cannot be stored at home. 
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Conclusion 
 
After reviewing the relevant regulations and decisions, it is my opinion that a self-directed IRA LLC 
is a valid investment structure that can invest in coins and precious metals as identified under IRC § 
408(m).  IRS approved coins (namely American Eagles) as described under IRC § 408(m)(3)(A) may 
be stored at the home of the IRA owner, while precious metals and other coins defined under IRC § 
408(m)(3)(B) must be stored with a bank or IRS-approved IRA custodian. 
 
I have based my opinion on a review of the relevant Internal Revenue Code sections and current 
published IRS rulings and court decisions, and any other laws related to this issue.  These laws and 
decisions can be changed or overruled at any time, which could significantly affect the opinions 
expressed in this statement.  This statement represents my conclusions as to the issues discussed, but 
is in no way binding on the IRS or any court.  
 
Regards, 
 
Meredith L. Schantz, Esq. 
 
 


