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Precious Metals, and Permissible Storage Arrangements 

 Gordon Law Group, Ltd. has evaluated the below questions based upon existing provisions of 

the Internal Revenue Code, and regulations thereunder, and upon current IRS published rulings, 

existing court decisions, and any other laws relevant to the issues at hand, any of which could be 

modified at any time. Changes may be retroactive and could significantly alter the opinions expressed 

herein. We are rendering an opinion only as to the matters expressly set forth, and no opinions should 

be inferred as to any other matters. This opinion represents our best judgment as to the probable 

outcome of the issues discussed herein, but it is, of course, not binding on the IRS, and we give no 

assurance that the IRS will not challenge our conclusions and prevail before an administrative body or 

a court of law in a way that may cause adverse tax consequences contrary to our opinion. 

 

Brief Answers 

 
1. Whether creation and use of the self-directed IRA LLC or Home Delivery Gold IRA for 

IRS approved precious metals and coins under I.R.C. § 408(m)(3)(A) and (B) is a legally 

valid investment structure? 

 

While the IRS has not expressly approved of the self-directed IRA LLC arrangement, case law 

from the United States Tax Court and United States District Courts seems to offer limited 

acceptance, presuming that legal and operational formalities are strictly complied with. While 

personal, at-home storage of precious metals by a SDIRA owner is not allowed by the plain 

text of the statute, the validity of the home delivery gold IRA is addressed in detail in Question 

3. 

 

2. Whether IRS approved coins under I.R.C. § 408(m)(3)(A), mainly, American Eagles, may 

be stored at home or whether they must be stored in a depository, bank safe deposit box, 

or with an IRA custodian? 

 

In contrast to the strict storage requirements for approved precious metals set forth in 26 

U.S.C. § 408(m)(3)(B), 26 U.S.C. § 408(m)(3)(A) omits any such storage restrictions for 

American Eagle Coins, presumably permitting them to be stored in the physical possession of 

the self-directed IRA (“SDIRA”) account owner, provided the coins are being held solely for 

the benefit of the SDIRA and not for any personal benefit or other benefit. 
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3. Whether IRS approved precious metals and certain coins under I.R.C. § 408(m)(3)(B) 

may be stored at home, in a depository, bank safe deposit box, or with an IRA custodian? 

 

Approved precious metals (i.e., those meeting the fineness requirements of 26 U.S.C. § 

408(m)(3)(B) must be stored with a licensed financial institution or trust company pursuant to 

the storage requirements provided in 26 U.S.C. § 408(m)(3)(B). An acceptable “trustee” for the 

approved precious metals is defined by 26 U.S.C. § 408(a)(2). Personal storage of these 

precious metals by a SDIRA owner is not allowed by the plain text of the statute. 

 

Legal Analysis 

QUESTION 1 
Whether creation and use of the self-directed IRA LLC or Home Delivery Gold IRA for IRS approved 

precious metals and coins under I.R.C. § 408(m)(3)(A) and (B) is a legally valid investment structure? 

 

I. IRAs 
 

Under 26 U.S.C. § 408(a), an individual retirement account (“IRA”) is defined as "a trust 

created or organized in the United States for the exclusive benefit of an individual or his 

beneficiaries." IRAs allow individuals to save for retirement in a tax-preferred way. The traditional 

IRA allows tax deferral on investment earnings until retirement distribution with an up-front tax 

deduction from taxable income for contributions by eligible taxpayers. To limit the tax deferral, 

taxpayers over age 70.5 cannot contribute to, and must begin taxable distributions from, their 

traditional IRAs. In contrast, Roth IRA contributions are not tax deductible and distributions are 

generally not required for the account owner. Instead, subject to income limitations, taxpayers 

regardless of age can make after-tax contributions to Roth IRAs with retirement distributions, 

including investment earnings, generally being tax-free.  

Taxpayers face a myriad of tax rules governing contributions to, distributions from, and 

rollovers between accounts for traditional and Roth IRAs. Both types of IRAs have rules governing 

eligibility to contribute, and all IRA contributions are subject to an annual limit. Despite informational 

efforts by the Internal Revenue Service (“IRS”), IRS data show that some taxpayers fail to comply 

with rules for reporting contribution deductions and taxable distributions from IRAs. The IRS has 

automated enforcement programs – matching tax returns with information reported by IRA custodians 

– to detect and correct these types of IRA misreporting, so it is important that taxpayers fully 

understand how to use their IRAs and/or SDIRA so they do not forfeit the account’s tax-deferred 

status. 

 

II. Self-Directed IRAs 
 

A SDIRA is an individual retirement account in which the account owner is empowered to 

make a broad range of investment decisions, allowing for alternative investments to build retirement 

savings. Examples of such alternative investments include, without limitation, real estate, private 

mortgages, private company stock, precious metals, horses, and intellectual property. The owner’s 
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ability to invest is not unlimited though, and, in order to maintain the protected status of SDIRA funds 

under 26 U.S.C. § 408, a qualified custodian must be appointed and abide by strict of formalities.  

The SDIRA LLC arrangement involves investing in a limited liability company (“LLC”) with 

assets held within a SDIRA. The first step is to establish a new LLC as owned and managed by the 

SDIRA account holder or owner. The SDIRA custodian (commonly the SDIRA owner) will then 

transfer the owner’s retirement funds to the new IRA LLC bank account. When the account owner 

later finds an investment he is interested in, money can then be transferred from the IRA LLC’s bank 

account to fund the investment. After purchase, the investment is titled in the IRA LLC’s name. For 

most investments, the income from the investment will then flow back to the IRA LLC tax free. This 

is because an LLC that is solely owned by a single SDIRA will not be required to file a tax return, as it 

is treated as a disregarded entity for federal income tax purposes.  

To minimize the chance that a SDIRA’s investment into an LLC investment is classified as a 

prohibited distribution: (1) the SDIRA must avoid the “prohibited transactions” enumerated in 26 

U.S.C. § 4795(c); (2) the SDIRA must avoid distributions to “disqualified persons”, as defined in  26 

U.S.C. § 4975(e)(2); (3) the SDIRA must avoid investments that generate unrelated business taxable 

income (“UTBI”) or unrelated debt-financed income (“UDFI”); and (4) the IRA custodian and/or IRA 

beneficiary must abide by three formalities.  

  

A. The SDIRA LLC Must Avoid Prohibited Transactions 

First, the SDIRA LLC must avoid engaging in prohibited transactions, certain types of 

transactions with related or self-interested parties. This is a serious issue because engaging in 

prohibited transactions causes disbursal of the entire SDIRA, leaving the owner with a large tax 

liability. Additionally, 26 U.S.C. § 4975(a) imposes a fifteen percent penalty on prohibited 

transactions on top of the ‘newfound’ tax liability. The prohibited transactions are enumerated in 26 

U.S. Code § 4975(c): 

 

“For purposes of this section, the term “prohibited transaction” means 

any direct or indirect— (A) sale or exchange, or leasing, of any property 

between a plan and a disqualified person; (B) lending of money or other 

extension of credit between a plan and a disqualified person; (C) 

furnishing of goods, services, or facilities between a plan and a 

disqualified person; (D) transfer to, or use by or for the benefit of, a 

disqualified person of the income or assets of a plan; (E) act by a 

disqualified person who is a fiduciary whereby he deals with the income 

or assets of a plan in his own interests or for his own account; or (F) 

receipt of any consideration for his own personal account by any 

disqualified person who is a fiduciary from any party dealing with the 

plan in connection with a transaction involving the income or assets of 

the plan.” 

 

In adopting the list of prohibited transactions, Congress intended “to prevent taxpayers 

involved in a qualified retirement plan from using the plan to engage in transactions for their own 

account that could place plan assets and income at risk of loss before retirement.'" In re Kellerman, 

531 B.R. 219, 225 (Bankr. E.D. Ark. 2015). Thus, LLC investments for the benefit of disqualified 
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persons are prohibited by law, primarily to prevent the use of SDIRA assets by or for the benefit of 

disqualified persons, which would contravene the retirement purpose of the assets. 

 

B. The SDIRA LLC Must Avoid Distributions to Disqualified Persons 
Second, the LLC must avoid investments that involve or benefit disqualified persons. 

“Disqualified persons” are defined in 26 U.S.C. § 4975(e)(2), but generally consist of fiduciaries 

(defined in 26 U.S.C. § 4975(e)(3)), plan service providers, plan owners (including corporate entities) 

with ownership rights in excess of fifty percent, family members (as defined in paragraph (6)) of any 

individual described in subparagraph (A), (B), (C), or (E)), and any employer whose employees are 

covered by the IRA, amongst others. The enumerated prohibited transactions are not mutually 

exclusive; one transaction may fall within the parameters of more than one of the identified 

transactions under section 4975. Ellis v. Comm'r, T.C. Memo 2013-245 (U.S. Tax Ct. 2013). 

Generally, a disqualified person (other than a fiduciary acting only as such) participating in a 

prohibited transaction is liable for an excise tax of fifteen percent per year of the "amount involved" in 

the transaction. 26 U.S. Code § 4975(a). If the transaction is not "corrected" within a prescribed period 

of time, the excise tax may jump to one-hundred percent of the amount involved. 26 U.S.C. § 4975(b). 

However, if an individual for whose benefit an IRA is established engages in a prohibited transaction 

with respect to such account, the individual is exempt from excise tax. 26 U.S. Code § 4975(c)(3). 

Notwithstanding this exemption, the individual's account ceases to be considered an IRA as of the first 

day of the taxable year in which the prohibited transaction took place, and the account becomes 

taxable based on the total account value as of such date. Id. 

While there are a variety of different individuals and entities that fall within the definition of a 

“disqualified person,” generally the classification hinges on whether there was self-dealing present. In 

adopting the list of prohibited transactions, Congress intended "to prevent taxpayers involved in a 

qualified retirement plan from using the plan to engage in transactions for their own account that could 

place plan assets and income at risk of loss before retirement.” Ellis, T.C. Memo 2013-245. Two cases 

in particular are helpful in clarifying precisely what types of investments constitute impermissible 

benefits to the IRA owner, resulting in a SDIRA tax liability: (1) Res-Ga Gold, LLC v. Cherwenka, 

508 B.R. 228, 234 (Bankr. N.D. Ga. 2014) and (2) Office of Pension and Welfare Benefit Programs, 

Opinion No. 2000-10A (E.R.I.S.A.), 2000 ERISA LEXIS 10, 2000 WL 1094031, at *1 (Dept. of 

Labor July 27, 2000). 

In Cherwenka, the court considered whether a debtor could exempt a SDIRA that would invest 

in “distressed real properties and have the IRA realize profit from the later sale of these properties." 

Cherwenka, 508 B.R. at 232. There, the debtor located potential real estate investments, a 

representative of the IRA executed the purchase documents, and the debtor reviewed the closing 

statements. Id. After flipping and selling a property, the IRA realized all the profits from the sale. Id. 

The debtor in Cherwenka asserted that he "never jointly owned a property with [the IRA]." Id. 

Although the debtor was a disqualified person based on his ownership of the IRA, the Court found that 

the debtor's involvement in selecting property and participating in other actions taken by the IRA did 

not constitute a prohibited transaction because the evidence failed to demonstrate that the "IRA-owned 

properties resulted in any benefit to [the] [d]ebtor outside of the plan." Id. at 237.  

Second, and similar to the benefit analysis set forth in Cherwenka, a United States Department 

of Labor opinion is equally instructive on which aspects of a SDIRA investment might result in a 

disqualified person determination. See Office of Pension and Welfare Benefit Programs, Opinion No. 

2000-10A (E.R.I.S.A.), 2000 ERISA LEXIS 10, 2000 WL 1094031, at *1 (Dept. of Labor July 27, 
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2000). The DOL Opinion Letter considered "whether allowing the owner of an IRA to direct the IRA 

to invest in a limited partnership, in which relatives and the IRA owner in his individual capacity are 

partners, violated Section 4975 of the Internal Revenue Code.” Id. Analyzing the facts, the Department 

of Labor noted that the owner of the IRA was a fiduciary and a disqualified person based on his 

"investment discretion over the assets of his IRA." Id. at *2. Further, the owner of the IRA was a 

disqualified person based on "his capacity as the general partner of the [p]artnership to the extent he 

exercise[d] discretionary authority over the administration or management of the IRA assets invested 

in the [p]artnership" as were his children, who were members of the partnership. Id. However, the 

opinion states that the partnership was "not a disqualified person under Section 4975(e)(2)(G) of the 

[Internal Revenue] Code" because the owner of the IRA only owned 6.5 percent of the partnership. Id. 

Thus, the Department of Labor found that the "IRA's purchase of an interest in the [p]artnership would 

not constitute a transaction described in section 4975(c)(1)(A) of the [Internal Revenue] Code" 

because the owner of the IRA would receive no "compensation by virtue of the IRA's investment in 

the [p]artnership." Id. *3. It is therefore crucial to scrutinize any benefits received by parties with 

beneficiary interests in or control over a SDIRA account to avoid a disqualified persons classification 

and the loss of tax-exempt status that comes with it. 

 

 

C. The SDIRA LLC Must Avoid Unrelated Business Taxable and Debt-

Financed Income 

The third important inquiry impacting the tax-deferred status of a SDIRA involves whether the 

SDIRA’s investment results in a current tax to the SDIRA as a result of unrelated business taxable 

income (“UBTI”) or unrelated debt-financed income (“UDFI”). While most traditional SDIRA 

investments do not subject the account to tax consequences, these two will. The reason that most 

SDIRA investments do not trigger current tax consequences is because the traditional types of income 

typically earned by a SDIRA are exempt from UBTI rules. For example, SDIRAs that invest in 

publicly traded securities (e.g., stocks, bonds, and mutual funds) do not owe current tax because gains 

from the sale of C corporation stock, dividends, and interest income are exempt from UBTI.  

In regards to non-exempt UBTI, 26 U.S.C. § 512(a) imposes a tax on income earned by a tax-

exempt organization in a trade or business that is unrelated to the organization’s exempt purpose. In 

regards to non-exempt UDFI, the term is defined by 26 U.S.C. § 514 as income earned by an exempt 

organization from property used for a nonexempt purpose that has been acquired by incurring debt. 

The Department of Labor expressly acknowledged the impermissibility of IRA transactions involving 

UDFI, stating that an IRA owner’s personal guarantee of a loan to a company of which his IRA owned 

a fifty-percent interest (and the IRA of an unrelated individual owned the remaining interest) would be 

a prohibited transaction under 26 U.S.C. § 4957(c)(1)(B). Department of Labor Advisory Opinion 90-

23A (July 3, 1990). It is thus important to be cognizant of the particular scenarios that will trigger a 

SDIRA’s filing obligations (i.e., Form 990-T, Exempt Organization Business Income Tax Return) 

and/or tax liability: (1) income from a business that is regularly carried on (whether directly or 

indirectly), and (2) income from debt-financed property, and thus such investments should be avoided. 

 

D. The SDIRA LLC Must Comply with the SDIRA LLC Maintenance Formalities 

There are three core formalities that a SDIRA custodian, account owner, and/or trustee should 

adhere to in order to minimize the risk of losing the SDIRA’s tax-deferred status. First, a new LLC 

should be formed for the SDIRA’s investments. In Swanson v. Petitioner, the Court upheld the validity 
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of a SDIRA investing in an LLC, explicitly mentioning that one of the influential factors was that the 

“stock acquired in that transaction was newly issued -- prior to that point in time, Worldwide had no 

shares or shareholders. A corporation without shares or shareholders does not fit within the definition 

of a disqualified person under section 4975(e)(2)(G).” This holding was supported by the IRS in Field 

Service Advisory (“FSA”) 200128011 (April 6, 2001). In light of Swanson and FSA 200128011, the 

formation and capitalization of a new LLC for purposes of SDIRA investments in itself should not be 

considered a prohibited transaction under 26 U.S.C. § 4975(c). 

Second, the SDIRA account owner should be limited to the role of manager of the newly-

formed LLC, and should not be assigned any ownership interest. This is because once SDIRA funds 

are invested in the LLC, a benefit would inure to the SDIRA account owner as an LLC member, 

specifically violating 26 U.S.C. § 4975(c)(1)(E). Along the same lines, any investments that the LLC 

makes should not be in any business activity that impermissibly benefits a disqualified person of the 

SDIRA in question.  

Third, the SDIRA owner should only be appointed as LLC manager after funding the LLC 

share purchase. This way, the account owner will avoid being classified as a disqualified person 

because he had no checkbook control over the LLC at the time the LLC’s shares were purchased by 

the SDIRA as original issue. This tenet was reinforced by the United States District Court for the 

Eastern District of Arkansas, Western Division in Kellerman v. Rice, 2015 U.S. Dist. LEXIS 122046, 

*15 (E.D. Ark. 2015). There, the Kellerman Court held that petitioner’s funding of his SDIRA LLC 

was a prohibited transaction because petitioner held a fifty-percent ownership interest in the LLC at 

the time of the capitalization. 

Therefore, while the IRS has not explicitly approved of the SDIRA LLC arrangement by 

statute, such arrangement seems to be authorized by 26 U.S.C. § 4975(d)(9), so long as all of the 

aforementioned formalities are abided by. 26 U.S.C. § 4975(d)(9) states that 26 U.S.C. § 4975(c) shall 

not apply to: “receipt by a disqualified person of any benefit to which he may be entitled as a 

participant or beneficiary in the plan, so long as the benefit is computed and paid on a basis which is 

consistent with the terms of the plan as applied to all other participants and beneficiaries.” Thus, a 

properly structured SDIRA LLC arrangement seems to fit within this narrow exemption because the 

SDIRA owner would be receiving no additional benefit (e.g., an early distribution originating from 

SDIRA funds, use of LLC-purchased property, etc.) from the SDIRA’s investment into the LLC which 

the owner has only managerial authority over.  Presuming that all aforementioned formalities are 

strictly complied with, the owner’s lack of membership interest prevents him from receiving benefits 

inconsistent with the terms of the SDIRA. 

 

III. Legality of the SDIRA LLC 
While the IRS has not expressly approved of the self-directed IRA LLC, various case law from 

the US Tax and District Courts seem to offer limited acceptance, presuming that legal and operational 

formalities are strictly complied with. 

 

A. Swanson v. Commissioner, 106 T.C. 76 (T.C. 1996) 
 

(1) Facts 
Mr. Swanson caused a corporation called “Worldwide” to be created, and his IRA purchased 

one-hundred percent of the outstanding shares of that corporation. After funding the IRA share 

purchase, Mr. Swanson was appointed president of the corporation which, in turn, did business with 
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Swanson’s company, “Swanson Tool”. Swanson Tool paid sales commissions to Worldwide. Note: 

Worldwide had no employees. The Swanson case attracted attention primarily because: (1) it was a 

single member entity where the IRA owned all shares; (2) Mr. Swanson was appointed the president 

with complete control over all assets of the corporation; and (3) Worldwide made lots of money 

through this arrangement. 

 

(2) Holdings 
The Court had three core holdings: (1) the purchase of shares in the corporation by Swanon’s 

SDIRA was not a prohibited transaction under 26 U.S.C. § 4975(c)(1)(A) because the corporation had 

not yet become a disqualified person pursuant to 26 U.S.C. § 4975(e)(2)(G), since Swanson gained his 

beneficial interest in the corporation only after the shares were issued to the SDIRA; (2) Swanson’s 

appointment as director of the corporation was not a prohibited transaction; and (3) payment of 

dividends by Worldwide back to the SDIRA account was not a prohibited transaction within the 

meaning of 26 U.S.C. § 4975(c)(1)(E). 

 

(3) Unresolved SDIRA LLC Issues 
The Swanson case left open the questions of (1) the extent to which a SDIRA owner can work 

on behalf of the LLC and (2) the permissibility of subsequent funding of the LLC following the initial 

funding. 

 

B. Ellis v. Comm'r, 106 T.C.M. (CCH) 468 (T.C. 2013) 
 

(1) Facts 
Mr. Ellis caused the creation of an LLC where the founding members were his IRA, with a 

ninety-eight-percent membership interest, and a third party, with a two-percent interest. Subsequently, 

Mr. Ellis created his IRA with funds distributed from his 401(k) plan with his former employer, after 

which the IRA made the initial capital contribution to the LLC. This LLC was formed so that Mr. Ellis 

could sell used cars. He transferred $319,000 from his 401(k) account to fund the LLC business. 

 

(2) Holding 
In Ellis, the Tax Court ruled that an investment of a husband’s IRA into a newly established 

LLC was not a prohibited transaction, but the payment of compensation to the husband by the LLC 

constituted a prohibited transaction. Based on Ellis, the use of the self-directed IRA LLC to make the 

investment was not what caused Mr. Ellis to engage in a prohibited transaction, and the problem was 

that Mr. Ellis paid himself a salary from the LLC which violated Section 4975. Although the LLC (and 

not the IRA) was officially paying the taxpayer’s salary, the Tax Court concluded that since the IRA 

was the sole owner of the LLC, and that the LLC was the IRA’s only investment, the taxpayer (a 

disqualified person) was essentially being paid by his IRA. 

The Ellis case is important for two main reasons. First, it is the first case that directly reinforces 

the legality of using a newly established LLC to make IRA investments without triggering an IRS 

prohibited transaction. Secondly, it demonstrates the importance of working with tax professionals 

who have specific expertise working with the very complex IRS rules concerning using retirement 

funds to make investments. 

 

C. Peek v. Commissioner, 140 T.C. No. 12, (May 9, 2013) 
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(1) Facts 
In 2001, the taxpayers in Peek used their SDIRAs to fund the purchase of Abbott Fire & 

Safety, Inc. from an unrelated third party. At that time, Abbott was a successful business specializing 

in the sale of fire alarms, sprinklers, and other fire suppression equipment. The taxpayers acquired 

Abbott through a newly formed corporation, FP Company, which the taxpayers funded exclusively 

with their SDIRA assets. Each of the taxpayers’ SDIRAs transferred cash to FP Company in exchange 

for the company’s stock. Following the transaction, the taxpayers’ SDIRAs collectively owned one-

hundred percent of FP Company. FP Company then acquired Abbott using that cash (i.e., the proceeds 

from the stock sale to the SDIRAs), cash from a bank loan, and promissory notes. The sellers required 

the taxpayers to personally guarantee the promissory note FP Company made to them. In subsequent 

years, the taxpayers rolled over the FP Company stock from traditional IRAs to Roth IRAs, which 

resulted in income to the taxpayers during those years. In 2006, the taxpayers sold FP Company for a 

substantial profit, which the taxpayers claimed was permanently shielded from tax on account of the 

FP Company stock being held by taxpayers’ Roth IRAs. 

The IRS challenged the tax treatment of the 2006 sale by arguing that the taxpayers’ personal 

guarantees on behalf of FP Company were prohibited transactions that caused their SDIRAs to 

terminate as of 2001. The IRS argued that the consequence of the SDIRA terminations was that the 

assets of the SDIRAs (i.e., the FP Company stock) were deemed distributed in kind to the taxpayers as 

of 2001, and that the gain from the 2006 sale was fully taxable. The taxpayers argued that the separate 

identity of the FP Company must be respected under the Department of Labor’s plan asset regulations, 

and that their personal guarantees of the company’s debt obligation were not indirect extensions of 

credit to their SDIRAs in contravention of the prohibited transaction rules. 

(2) Holding 
The Tax Court rejected the taxpayers’ argument that they had not indirectly extended credit to 

“the plan” by guaranteeing the FP Company’s debt obligation. The Tax Court reasoned that such 

interpretation would permit taxpayers to “easily and abusively” avoid the Code’s prohibited 

transaction rules “simply by having the IRA create a shell subsidiary to whom the disqualified person 

could then make a loan.” Peek, 140 T.C. No. 12 at 226. According to the Tax Court, such a narrow 

reading of the statute was inconsistent with Congressional intent and would “rob it of its intended 

breadth.” Id. The Tax Court further noted that under existing precedent, an individual who guarantees 

a loan is indirectly extending credit to the debtor. The Tax Court concluded that 26 U.S.C. § 

4975(c)(1)(B) should be interpreted broadly and held that this Section prohibits taxpayers from 

“making loans or loan guaranties either directly to their IRAs or indirectly to their IRAs by way of the 

entity owned by the IRAs.” Id. 

 

IV. Question 1 Conclusion 
While the IRS has not expressly approved of the self-directed IRA LLC, case law from the 

United States Tax Court and United States District Courts seems to offer limited acceptance, 

presuming that legal and operational formalities are strictly complied with. To maximize the 

likelihood of the SDIRA LLC being considered a valid arrangement, the SDIRA LLC’s Operating 

Agreement, Subscription Agreement, and/or Holding Agreement should require that the LLC manager 

either appoint a qualified professional such as an attorney or CPA to either conduct a review of each 

transaction before execution, or to take over as manager. 
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Question 2 
Whether IRS approved coins under I.R.C. § 408(m)(3)(A), mainly, American Eagles, may be stored at 

home or whether they must be stored in a depository, bank safe deposit box, or with an IRA 

custodian? 

 

I. Overview of American Eagle Gold Coins 
Authorized by the Bullion Coin Act of 1985, American Eagle Gold Bullion Coins quickly 

became one of the world's leading gold bullion investment coins. Produced from gold mined in the 

United States, American eagles are imprinted with their gold content and legal tender face value. 

American Eagle Gold Coins use the durable twenty-two karat standard established for gold circulating 

coinage over 350 years ago. The coins contain their stated amount of pure gold, plus small amounts of 

alloy, creating harder coins that resist scratching and marring, which may diminish resale value. What 

sets American Eagle Gold Coins apart from other U.S. currency is that they are the only bullion coins 

whose weight, content, and purity are guaranteed by the United States Government. Investors can buy 

them with confidence, knowing the coins contain their stated amount of gold (the same principles 

apply to American Eagle Silver Coins). 

 

II. A SDIRA May Hold American Eagle Coins  
A SDIRA can hold precious metals as long as the metals are not considered “collectibles” 

under the law and as long as they are properly stored. Only precious metals which meet the 

requirements of 26 U.S.C. § 408(m)(3) may be owned by a SDIRA. All other metals or coins are 

considered collectible items and cannot be held by a SDIRA without incurring tax consequences. 26 

U.S.C. §§ 408(m)(2)(C)-(D). There are two categories of approved precious metals. The first category 

consists of specifically approved coins, such as American Gold or Silver Eagle Coins. The second 

category is bullion (e.g., bars or coins) that is gold, silver, platinum, or palladium, and that meets 

certain purity requirements, outlined below and described within 31 U.S.C. §§ 5112(a)(7)-(10), 

5112(e). 

 

 Gold, meeting minimum fineness requirements of 99.5%. 

 Silver, meeting minimum fineness requirements of 99.9%. 

 Platinum, meeting minimum fineness requirements of 99.95%. 

 Palladium, meeting minimum fineness requirements of 99.95% 

 

26 U.S.C. § 408(m)(3)(A) sets out the rules for coins, and 26 U.S.C. § 408(m)(3)(A)(i)-(ii) pertains 

to American Eagle Coins, explicitly exempting them from the definition of “collectibles.” Because 

American Eagle Coins are exempted from the collectibles definition, they constitute a permissible 

SDIRA investment. The related issue of whether a SDIRA account owner may self-store his SDIRA 

American Eagle Coin investments is less clear, though it is most likely that he can. 

 

III. American Eagle Coins May be Stored by the SDIRA Owner 
While there is no explicit statutory authorization for the home storage of American Eagle 

Coins by SDIRA account owners, the strongest support comes from the fact that the Tax Code 

specifically omits any storage directions. Although 26 U.S.C. § 408(m)(3)(B) directs how other 

precious metals and coins are to be stored (i.e., precious metals other than American Eagle Coins), the 
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Code is silent on any storage requirements for American Eagle Coins. Such contrast between the 

storage requirements enumerated in 26 U.S.C. § 408(m)(3)(B) and the omission of any such storage 

requirements in 26 U.S.C. § 408(m)(3)(A) supports the inference that American Eagle Coins may be 

self-stored by the SDIRA account owner without forfeiting the SDIRA’s tax benefits, provided they 

are not used in prohibited transactions, and should be held in the name of the SDIRA LLC. It would 

likely be better to keep American Eagle Coins within a bank safe deposit box, also in the name of the 

IRA LLC, as this arrangement provides an extra level of separation between the SDIRA owner and the 

SDIRA LLC. Otherwise, keeping the American Eagle Coins in the physical possession of a 

disqualified person puts the burden on the SDIRA owner to prove that no self-dealing or conflict of 

interest event occurred. 

 

IV. Question 2 Conclusion 
American Eagle Coins and precious metals which meet the fineness requirements of 26 U.S.C. 

§ 408(m)(3) may be owned by a SDIRA, as they are exempted from the definition of collectibles. In 

contrast to the strict storage requirements for precious metals, 26 U.S.C. § 408(m)(3)(A) omits any 

such storage restrictions for American Eagle Coins, presumably permitting them to be stored in the 

physical possession of the SDIRA account owner, provided the coins are being held solely for the 

benefit of the SDIRA and not for any personal benefit or other benefit. As an additional precautionary 

measure, the SDIRA account owner should consider signing an affidavit providing that the American 

Eagle Coins are being held solely for the benefit of the SDIRA and not for any personal benefit. 

Question 3 
Whether IRS approved precious metals and certain coins under I.R.C. § 408(m)(3)(B) may be stored at 

home, in a depository, bank safe deposit box, or with an IRA custodian? 

 

I. Approved Coins and Precious Metals other than American Eagle Coins Must be 

Stored in the Physical Possession of a Trustee, as Defined by 26 U.S.C. § 408(a)(2) 
While American Eagle Coins may be stored by the SDIRA account holder, other approved 

precious metals must be stored with a licensed financial institution or trust company pursuant to the 

storage requirements provided in 26 U.S.C. § 408(m)(3)(B). Personal storage of precious metals by a 

SDIRA owner is not allowed by the plain text of the statute. A broker-dealer, third-party administrator, 

or any company not licensed as a bank, credit union, or trust company may not store precious metals 

owned by an IRA, as further supported by IRS Private Letter Ruling 200217059.  

Meeting the “physical possession” requirement of 26 U.S.C. § 408(m)(3)(B) requires that the 

precious metals be at a bank or official SDIRA custodian. A safe deposit box at a bank, while 

constructively in the control of the SDIRA holder, is in the physical possession of the bank. Thus, 

presumably, storing precious metals in a safe deposit box, which is in the name of the SDIRA LLC, 

meets the physical possession requirement under Internal Revenue Code section 408(m). While the 

IRS has not offered clear guidance on this issue, the Code is clear that precious metals, other than 

American Eagle coins, must be stored in the physical possession of a bank or IRA custodian. 

Therefore, to maintain the tax benefits of the SDIRA, approved precious metals and coins other than 

American Eagle Coins should be stored within the physical possession of a trustee, as defined in 26 

U.S.C. § 408(a)(2). 
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II. Question 3 Conclusion 
 Precious metals and coins meeting the requirements of 26 U.S.C. § 408(m)(3)(B) are approved 

to be held within a SDIRA, but must be stored within the physical possession of a trustee, as defined in 

26 U.S.C. § 408(a)(2): “[t]he trustee is a bank (as defined in subsection (n)) or such other person who 

demonstrates to the satisfaction of the Secretary that the manner in which such other person will 

administer the trust will be consistent with the requirements of this section.” Such storage restrictions 

are presumably satisfied by the use of a safe deposit box to store approved coins and precious metals 

other than American Eagle Coins, so long as the safe deposit box remains in the physical possession of 

an accredited banking institution in satisfaction of 26 U.S.C. § 408(a)(2). 

 


