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May 15, 2015 
 
Augusta Precious Metals 
8484 Wilshire Blvd., Suite 515 
Beverly Hills, CA 90211 
  
 RE:   Legality of the Self-Directed IRA and Storage of Precious Metals 

   
To:  Augusta Precious Metals: 
 
I have been asked to write this opinion letter as to the following:  
 
Question 1   
Whether creation and use of the self-directed IRA LLC or Home Storage Gold IRA for 
IRS approved precious metals and coins under I.R.C. § 408(m)(3)(A) and (B) is a legally 
valid investment structure. 
 
Answer: The Home Storage Gold IRA or self-directed IRA LLC is a legally valid 
investment structure. 
 
Question 2 
Whether IRS approved coins under I.R.C. § 408(m)(3)(A), mainly, American Eagles, 
may be stored at home or whether they must be stored in a depository, bank safe deposit 
box or with an IRA custodian.  
 
Answer:  IRS approved coins under I.R.C. § 408(m)(3)(A) may be stored at home. 
 
Question 3 
Whether IRS approved precious metals and certain coins under I.R.C. § 408(m)(3)(B) 
may be stored at home, in a depository, bank safe deposit box or with an IRA custodian.  
 
Answer:  Precious metals and certain coins under I.R.C. § 408(m)(3)(B) may not be 
stored at home and must be stored in a depository, bank safe deposit box or with an IRA 
custodian.  
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Legal Analysis 

 

I.  Investment Structure for IRS Approved Precious Metals and Coins 

 

1. Validity of the Self-Directed IRA LLC 
 
The Self-Directed IRA Limited Liability Company (“LLC”) structure is a common way 
to protect and invest in your retirement.  Generally, an investor’s retirement funds are 
limited to traditional investments in stocks and mutual funds, selected by the custodian of 
the IRA.  The self-directed IRA LLC structure offers the ability to make many types of 
investments, without a custodian, tax-free with certain exceptions.  
 
 ◦ Basics of the Self-Directed IRA LLC 
 

An IRA LLC refers to the process where a self-directed IRA invests in a limited liability 
company. The first step in the IRA LLC process is to establish the new LLC as owned 
and managed by the IRA account holder or owner.  The IRA custodian (commonly the 
owner) will then transfer the IRA owner’s retirement funds to the new IRA LLC bank 
account.  When the account owner finds an investment he or she is interested in, monies 
can be transferred from the IRA LLC’s bank account to fund the investment.  After 
purchase, the investment is titled in the IRA LLC’s name.  The income from the 
investment will then flow back to the IRA LLC tax free, for most investments. 
 
  Investors.  The most common scenario is where a self-directed IRA is the 
100% investor in the LLC.  An increasingly popular scenario is where multiple investors 
invest in an IRA LLC.  This is important when you cannot afford a certain investment 
and want to pool money together from other investors.  For example the ownership 
percentage of the IRA LLC could be 50% from one IRA owner, 20% from a second IRA 
owner, and 30% from a lender.  
 
  Investment Choices.  Some of the investment opportunities include:  
domestic or foreign real estate, corporations, LLC’s, limited partnerships, promissory 
notes, oil and gas, judgments, real estate notes, and gold or silver.    Under Internal 
Revenue Code (“I.R.C.”) section 408, assets that cannot be purchased include: life 
insurance contracts, certain collectibles (cars, stamps, furniture) or stock classified for tax 
purposes as a Sub S corporation. 
 
  Tax Implications.  The IRA LLC is generally a tax-deferred entity.  An 
IRA LLC that is 100% owned by a single IRA will not be required to file a tax return 
because it is treated as a disregarded entity for Federal income tax purposes.  A multiple 
member IRA LLC is considered a partnership and must file a partnership tax return, and 
will also incur no tax, except in certain limited circumstances. See Reg. § 301.7701-3; 
IRS Publication 3402. 
 
There are certain limited avoidable circumstances where your self-directed IRA may be 
subject to what is called Unrelated Business Tax Income (“UBTI”). See I.R.C. §512. An 
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IRA is designed to be a passive investor and not compete with active businesses. If it 
does compete in this manner, it will be taxed (UBTI) when it is engaged in a business that 
does not fit within its tax-exempt purpose.  In this case, the self-directed IRA must file a 
tax return. 
    
Another way your self-directed IRA may be subject to tax under UBTI is where your 
IRA LLC receives income from debt-financed property.  This income is called Unrelated 
Debt Financed Income (“UDFI”).  However, UBTI will only apply for the portion of 
property that was debt financed resulting in less tax being owed.  See I.R.C. §514. 
 

 Prohibited Transactions and Disqualified Persons.  Special care must be taken to 
ensure that “disqualified persons” do not engage in “prohibited transactions” in their 
dealings with the self directed IRA LLC as set out in I.R.C. §§ 4975 and 408 (e)(2)(A).  
The foundation of the prohibited transaction rules are based on the premise that 
investments involving IRA and related parties are handled in a way that benefits the 
retirement account and not the IRA owner. If a violation is found, the IRA LLC will lose 
its tax-exempt status and may incur other penalties. See I.R.C. § 408 (e)(2)(B).   
 
Examples of disqualified persons include:  
 
 The IRA holder and his or her spouse 
 The IRA holder’s lineal descendants (children, grandparents, etc.) & their spouses 
 The IRA holder’s lineal ascendants (parents, grandparents, etc.) 
 Investment advisers, managers and fiduciaries 
 Any corporation, partnership, trust, or estate in which disqualified persons have a 50 
percent or greater interest 
 Anyone providing services to the IRA 
 
Examples of prohibited transactions, whether direct or indirect, include: 
 
  Sale, exchange, or leasing, of any property between a plan and a disqualified person 
  Lending of money or other extension of credit between a plan and a disqualified person 
  Furnishing of goods, services, or facilities between a plan and a disqualified person 
 Income or assets of a plan being transferred to, used by, or used for the benefit of a 
disqualified person 
 Act by a disqualified person who is a fiduciary whereby he deals with the income or 
assets of a plan in his own interests or for his own account 
 Receipt by any disqualified person who is a fiduciary of any consideration for his own 
personal account from any party dealing with the plan in connection with a transaction 
involving the income or the assets of the plan 
 
 ◦ Legal Authority Establishing the Legality of the Self-Directed IRA LLC  
 

Landmark Case:  Swanson v. Commissioner, 106 T.C. 76 (1996). This 
case essentially recognized the self-directed IRA LLC as a new type of self-directed IRA 
allowing individual management and control by an entity owned by an IRA.  Here, Mr. 
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Swanson created a new company called Worldwide.  At time of creation, all shares of 
Worldwide stock were immediately purchased by Mr. Swanson’s IRA.   

 
The IRS deemed this type of structure a prohibited transaction.  The Court felt differently 
and ruled that it was not a prohibited transaction and by doing so recognized the legal 
validity of the self-directed IRA LLC structure. 
  
  IRS Field Service Advice Memorandum 200128011 (April 6, 2001). 
Although only persuasive authority and created for administrative guidance, this 
memorandum confirmed the legitimacy of the self-directed IRA LLC structure.  It 
concluded, “considering Swanson, that we should not maintain that the ownership of FSC 
A stock by the IRAs, together with the payment of dividends by FSC A to the IRAs, 
constitutes a prohibited transaction under section 4975(c)(1)(E).” 
 

Peek v. Commissioner, 140 T.C. No. 12 (May 9, 2013). This case is 
another example of self-directed IRA LLC recognition and legal validity of this type of 
structure.  In Peek, two IRA owners used IRA assets to help purchase a fire-safety 
business.  The Court did not have issue with this purchase transaction, but found the 
retirement account holders in violation of the prohibited transaction rules under I.R.C. sec 
4975 (c)(1)(B) for personally guaranteeing a promissory note to the seller as part of the 
purchase of the business. 
 
  Ellis v. Commissioner, T.C. Memo 2013-245 (October 29, 2013). Ellis 
also establishes the validity of the self-directed IRA LLC.  In Ellis, the Tax Court held 
that the IRA’s purchase of the initial membership interest of the LLC was not a 
prohibited transaction under I.R.C. § 4975.  Thus, this case stands for the proposition that 
a newly established LLC owned by an IRA does not constitute a prohibited transaction. 
 
II.  Storage of Precious Metals 

 
Since the self-directed IRA LLC as an investment structure is established as legally valid, 
the next important issue to address is storage of the IRS approved precious metals and 
coins.  How they must be stored depends on the type of precious metals and coin 
investment.  Compliance with all storage requirements will further advance legal validity 
of the self-directed IRA LLC investment structure. 
 

◦ Storage of Coins under I.R.C. §408(m)(3)(A) 
 
I.R.C. § 408(m)(3)(A) sets out the rules for coins, specifically American Eagles.  
Provided that they are not used to trigger a prohibited transaction, they may be kept at 
home. A significant indicator that these types of coins may be stored at home is the fact 
that the tax code specifically excludes how they are to be stored.  They have no such 
requirements in direct contrast to I.R.C. §408(m)(3)(B), which specifically directs how 
those certain precious metals and coins are to be stored. Thus, a self-directed IRA LLC or 
Home Storage Gold IRA can purchase American Eagles and the account holder can then 
take personal possession.  
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Additionally, there are no court decisions or tax law regarding this issue signifying that 
the statute is clear.  However, even though these coins may be stored at home, it is 
advisable that they be kept in a bank safe deposit box to avoid a prohibited transaction or 
the suggestion of self-dealing. 
 

◦ Storage of Precious Metals and Coins under I.R.C. § 408(m)(3)(B) 

 
I.R.C. § 408(m)(3)(B) lays down the guidelines for acceptable bullion. There it states that 
a retirement account may hold “any gold, silver, platinum, or palladium bullion of a 
fineness equal to or exceeding the minimum fineness that a contract market... requires...” 
Additionally, it must be held “in the physical possession of a trustee” that meets the 
requirements under I.R.C. § 408 (a)(2).  
 
Under I.R.C. § 408 (a)(2), the trustee is a bank (as defined in subsection (n)) or such 
other person who demonstrates to the satisfaction of the Secretary that the manner in 
which such other person will administer the trust will be consistent with the requirements 
of this section.  Thus, usually “physical possession” of these precious metals ends up 
being with a bank or specialized third-party custodian, particularly an IRS-approved IRA 
custodian. 
 
Under I.R.C. § 408 (n), a bank is defined as (1) any bank (as defined in section 581), or 
(2) an insured credit union (within the meaning of paragraph (6) or (7) of section 101 of 
the Federal Credit Union Act).  Under I.R.C. § 581, the term “bank” means a bank or 
trust company incorporated and doing business under the laws of the United States 
(including laws relating to the District of Columbia) or of any State, a substantial part of 
the business of which consists of receiving deposits and making loans and discounts, or 
of exercising fiduciary powers similar to those permitted to national banks under 
authority of the Comptroller of the Currency, and which is subject by law to supervision 
and examination by State, Territorial, or Federal authority having supervision over 
banking institutions. Such term also means a domestic building and loan association. 
 
The question is then whether a safe deposit box located in a bank would fulfill the 
“physical possession” requirement.  It may be argued that the IRA LLC owner is actually 
in “constructive possession” of the safe deposit box giving them the ability to control the 
precious metals, even if they have no physical contact with it. Thus, under the doctrine of 
constructive possession, the IRA LLC holder is still considered in possession of the 
contents of the safe deposit box.  However, the IRS, the courts, other relevant agencies, 
nor the tax code have addressed this particular issue. 
 
Consequently, it can be reasonably inferred that storage in a bank safe deposit box 
satisfies the requirements under I.R.C. § 408(m)(B) as these precious metals and/or coins 
are stored at a financial institution with “physical” possession. If there was a concern that 
IRA holders should not be in constructive possession, it can be argued that it would have 
been addressed in the Internal Revenue Code or other tax regulations.  However, it is 
quite clear that the only requirement is for storage with “physical” possession.  Thus, 
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these types of precious metals and coins, other than American Eagle coins, held by a 
bank (including in a bank safe deposit box) or by an IRA custodian, will satisfy the 
physical possession requirement under I.R.C. § 408(m)(B). 
 

Conclusion 

 
Based on the foregoing, it is my opinion that (1) the self directed IRA LLC or Home 
Storage Gold IRA is a legally valid investment structure (2) IRS approved coins under 
I.R.C. § 408(m)(A) may be stored at home, and (3) IRS precious metals and other coins 
under I.R.C. § 408(m)(B) may not be stored at home, but must be stored in a depository, 
bank safe deposit box or with an IRA custodian.  
 
My opinion is based upon the existing provisions of the Internal Revenue Code and 
regulations thereunder and upon current IRS published rulings, existing court decisions, 
and any other laws pertinent to these issues, any of which could be changed at any time. 
Changes may moreover, be retroactive and could significantly modify the statements and 
opinions expressed herein. 
 
I am rendering an opinion only as to the matters expressly set forth, and no opinions 
should be inferred as to any other matters. This opinion represents my best judgment as to 
the probably outcome of the issues discussed, but it is, of course, not binding on the IRS, 
and I can give no assurance that the IRS will not challenge my conclusions and prevail 
before administrative bodies or in the courts in a way that may cause adverse tax 
consequences contrary to my opinion. 
 
If you should have any questions, or if we can be of further assistance, please do not 
hesitate to contact me at (800) 980-3398.  Thank you. 
 
 
Very truly yours, 
 
 
 
Dawn M. Delia, Esq.      

          


