
SANAIS
433 North Camden Drive 

Suite 600 
Beverly Hills, California 90210 

Tel. 310-717-9840 
Fax: 310-279-5122

July 16, 2015

BY EMAIL

Augusta Precious Metals 
8484 Wilshire Blvd, Ste 515 
Beverly Hills, CA 90211

Re:   Precious Metal Self-Storage IRA

             You have asked me to provide an opinion letter which addresses an Individual Retirement 
Account (“IRA”) investment your company terms a “self-directed” “home storage IRA.” The 
self-storage IRA is a form of retirement investment where an investor, through a custodian, 
acquires either (a) bullion and certain precious metal coins and stores them at home, at a depository 
or in a safety deposit box, or (b) equity interests in a newly formed limited liability company 
(“LLC) or corporation which, with the funds contributed from a single issuance of membership 
interests or shares, acquires Such metals and coins. In either scenario the IRA is established with 
an administrative custodian.

            The opinion is for the benefit of Augusta Precious Metals alone and may not be relied 
upon by any other person.

            In particular you have asked me to give my opinion on the following points in your email 
to me of June 12, 2015:

Question 1 
Whether creation and use of the self-directed IRA LLC or Home Storage Gold IRA for       
IRS approved precious metals and coins under I.R.C.    408(m)(3)(A) and (B) is a legally 
Valid investment Structure.

Question 2 
Whether IRS approved coins under I.R.C.   408(m)(3)(A), mainly, American Eagles, may 
be stored at home or whether they must be stored in a depository, bank safe deposit box 
or with an IRA custodian.



Question 3 
Whether IRS approved precious metals and certain coins under I.R.C.   408(m)(3)(B) 
may be stored at home, in a depository, bank safe deposit box or with an IRA custodian.

            In answering these questions, I am addressing solely issues involving the Internal 
Revenue Code (“I.R.C.”) and regulations of the Internal Revenue Service (“IRS”). I am not 
providing any opinion herein regarding state law issues or questions involving other areas of 
federal law. This letter covers the law as it exists of the date of this letter. It is always possible that 
new judicial decisions or IRS regulations may supersede this analysis.
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            A self-storage IRA is a form of self-directed IRA. A self-directed IRA is a form of IRA 
investment in which the investor establishes in IRA account with a custodian and then directs the 
investment of the assets. This process, but does not necessarily, involve the creation of a 
corporation or limited liability company that holds investment property. The fundamental legal 
issue involved in a self-directed IRA, as opposed to an IRA administered by a third party 
investment firm, is whether this transactions is a form of self-dealing.

         The lead case analyzing the self-directed IRA is Swanson v. Commissioner, 106 T.C. 76 
(1996). In this case the investor created an IRA with a custodial bank, holding the power to direct 
investments. The investor funded the account, and then utilized the funds to purchase shares in the 
stock of a corporation he set up and that was integral to the operations of his business. The IRS 
contended that the original investment transaction, and the receipt of income from the corporation 
owned by the IRA, was a transaction with a “prohibited person”, the investor, under 
I.R.C. 4975(c)(1)(a). The IRS also contended that receipt of dividends was “self-dealing” 
transactions by the investor for his own personal account and benefit, which are prohibited under 
I.R.C.   4975(c)(1). The Tax Court rejected these contentions.

     In a subsequent decision applying Swanson to a limited liability company (LLC) 
Structure, the tax court provided the following analysis of the relevant legal principles:   

             Section 4975 sets forth certain prohibited transactions with respect 
to a qualified retirement plan, including an IRA described in Section 408(a). 
Section 4975(c) defines these prohibited transactions as any direct or 
indirect: (1) sale or exchange, or leasing, of any property between a plan and 
a disqualified person; (2) lending of money or other extension of credit 
between a plan and a disqualified person; (3) furnishing of goods, services, 
or facilities between a plan and a disqualified person; (4) transfer to, or use 
by or for the benefit of a disqualified person of the income or

Whether creation and use of the self-directed IRA LLC or Home Storage
Gold IRA for IRS approved precious metals and coins under I.R.C.   
408(m)(3)(A) and (B) is a legally valid investment structure.

Question  I.  
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assets of a plan; (5) act by a disqualified person who is a fiduciary whereby 
he deals with the income or assets of a plan in his own interests or for his 
own account; or (6) receipt of any consideration for his own personal 
account by any disqualified person who is a fiduciary from any party 
dealing with the plan in connection with a transaction involving the income 
or assets of the plan. These enumerated prohibited transactions are not 
mutually exclusive; one transaction may fall within the parameters of more 
than one of the identified transactions under section 4975. Janpol v. 
Commissioner, 101 T.C. 518, 525 (1993).

              The purpose of section 4975, in part, is to prevent taxpayers involved 
in a qualified retirement plan from using the plan to engage in transactions 
for their own account that could place plan assets and income at risk of loss 
before retirement. See generally sec. 4975; S. Rept. No. 93383 (1974), 
1974-3 C.B. (Supp.) 80; H.R. Rept. No. 93-807 (1974), 1974-3 C.B. (Supp.) 
236. The enumerated transactions set forth in section 4975 are meant to 
exhibit per se examples of this kind of self-dealing, and participation in such 
prohibited transactions is just that -- prohibited. See Leib v. Commissioner, 
88 T.C. 1474, 1481 (1987). The fact that a transaction would qualify as a 
prudent investment when judged under the highest fiduciary Standards is of 
no consequence. Id.

     Petitioners argue that Mr. Ellis did not engage in a prohibited 
transaction by causing his IRA to invest in CST. Petitioners rely on Swanson 
v. Commissioner, 106 T.C. 76, 88 (1996), to show that CST was not a 
disqualified person at the time the investment was made. In Swanson, the 
taxpayer organized a domestic international sales corporation 19 known as 
Swanson's Worldwide, Inc. (Worldwide). The taxpayer then established an 
IRA at Florida National Bank and Subsequently executed a subscription 
agreement for the exchange of IRA funds for 2,500 shares of Worldwide 
original issue stock. The Court stated that a "corporation without shares or 
shareholders does not fit within the definition of a disqualified person under 
section 4975(e)(2)(G).” Id. The Court concluded that it was only after 
Worldwide issued its stock to the taxpayer's IRA that Worldwide had 
become a disqualified person under section 4975(e)(2)(G).

           The Court finds in this context that an LLC that elects to be treated as 
a corporation and does not yet have members or membership interests is 
sufficiently analogous to a “corporation without shares or shareholders”. 
Mr. Ellis organized CST without taking any ownership interest in the 
company.20 In the original operating agreement, dated May 25, 2005, Mr. 
Ellis' IRA is shown as an investing member with a 98% ownership
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interest in CST in exchange for an initial capital contribution of $319,500. 
Mr. Ellis IRA was subsequently created on June 7, 2005, and the initial 
capital contribution was effected through the transfer of funds to CST in 
payments of $254,000 and $65,500 on June 23 and August 23, 2005, 
respectively. The end result of this transaction was the creation of a new 
entity, CST, with Mr. Ellis' IRA as a founding member with a 98% 
ownership interest. CST had no outstanding owners or ownership interests 
before the initial capital contribution and therefore could not be a 
disqualified person at the time of the investment by Mr. Ellis IRA. 
Accordingly, petitioners did not engage in a prohibited transaction when 
they caused Mr. Ellis IRA to invest in CST.

            Ellis v. Commissioner, T.C. Memo 2013-245, slip. op. 14-19.

              It should be noted that while the Tax Court approved the initial set-up of the IRA investment 
in Ellis, the payment of salary from CST to Mr. Ellis was found to be prohibited self-dealing 
because the assets of the company whose membership interests were the subject of the investment 
were in part distributed to a plan fiduciary, Mr. Ellis.

       It is therefore well-established from case law that a self-directed IRA is legal and that 
investing in a new entity which has not issued equity interests is a legal structure. However, all of 
the case law involving self-directed IRA's covers investments in operating entities or businesses. 
The use of a self-directed IRA in the context of precious metals brings into play the unique statute 
governing this asset class.

1 The gold version of such coins are, I understand, American Eagles.

(A)      any coin which is— 

           (i)       a gold coin described in paragraph (7), (8), (9), or (10) of section 51 12(a)
                      of title 31, United States Code.1

           (ii)      a silver coin described in section 5112(e) of title 31, United States Code,
           (iii)     a platinum coin described in section 51 12(k) of title 31, United States
                      Code, or
           (iv)     a coin issued under the laws of any State, or

Question 2: 

          I.R.C.   408 governs IRA accounts. I.R.C.   408(m)(1) treats acquisitions of a “collectible” 
as a distribution from the IRA. Under I.R.C.  408(m)(2)(C), “any metal or gem” is deemed a 
collectible. However, I.R.C.  408(m)(3) excludes from the definition of "collectible” the 
following:

Whether IRS approved coins under I.R.C.  408(m)(3)(A), mainly, American 
Eagles, may be stored at home or whether they must be stored in a depository, 
bank safe deposit box or with an IRA custodian.



Sean Johnson 
July 16 2015 
Page 5

any gold, silver, platinum, or palladium bullion of a fineness equal to or exceeding the 
minimum fineness that a contract market (as described in section 7 of the 
Commodity Exchange Act, 7 U.S.C. 7) requires for metals which may be delivered in 
satisfaction of a regulated futures contract, if such bullion is in the physical 
possession of a trustee described under subsection (a) of this section.

     Under the self-directed corporation or LLC structures approved in Swanson and cases 
which follow it, the actual asset of the IRA plan are shares of stock or membership interests. If the 
assets of the corporation or LLC comprise coins identified in I.R.C.  408(m)(3)(A), it is obvious 
that such investment would be proper. However, it may well be the case that such assets could be 
held differently. The issue is whether the IRS would view the corporation or LLC as a sham or 
mere formality, recharacterizing the structure as a direct holding of the asset by the plan. This is 
called “recharacterization risk.” If the underlying physical assets are held in a manner approved by 
the I.R.C. then even recharacterization of the limited liability company or corporation as illusory 
would not change the validity of the structure.

      It is therefore my opinion that where a corporation or LLC established under Swanson 
holds I.R.C.   408(m)(3)(A) coins (including American Eagle coins) at any location (including with 
a trustee), the IRA account holding the shares or membership interests thereof would be respected 
as a valid IRA, assuming all other formalities are met. In particular, the coins cannot be used for 
any personal benefit, including display. See, e.g. Harris v. Commissioner, T.C. Memo. 1994-22 
(investment in personal residence of Investor is a prohibited transaction). So long as the coins are 
not used for personal benefit, they may be stored anywhere, including the home of the investor.

       Because the I.R.C. directly approves the holding of American Eagles and other defined 
coins as an asset class, there is the question of whether a corporation or LLC to hold the coins is 
even necessary; a custodian could hold the assets for the benefit of the investor without the 
intervening entity. In my view it is not necessary, but it is helpful in convincing the IRS that the 
transaction should be respected if the coins are not in the physical possession of an approved 
trustee.

            While American Eagles and other coins identified in I.R.C.   408(m)(3)(A) have no specified 
storage locations, I.R.C.   408(m)(3)(B) only excludes bullion from the definition of collectible “if 
such bullion is in the physical possession of a trustee described under subsection (a) of this 
section.”

      There are several significant analytical variations to answering this question. The first 
variation is whether or not an intermediary LLC or corporation as established under Swanson is 
utilized. The second variation is whether a trustee is utilized. The third sub-variation is whether the 
trustee hold the bullion in its own Vault or an independently Segregated vault Such as a safe

Whether IRS approved precious metals and certain coins under 
I.R.C.   408(m)(3)(B) may be stored at home, in a depository, bank safe 
deposit box or with an IRA custodian.

(B) 

Question 3: 
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deposit box.

          If no corporation or LLC established under Swanson is used, then I.R.C.  408(m)(3)(B) 
bullion and coins MAY NOT be stored at home. This is clear from the plain language of the code.

      If a corporation or LLC established under Swanson is utilized, then there is a strong 
argument that the trustee physical possession requirement of I.R.C.   408(m)(3)(B) does not apply 
because the actual plan assets are the membership interests or stock of the entity. If other various 
assets are held by the corporation or LLC, then the entity may have sufficient independent 
existence to defeat any effort to recharacterize the holding as an actual direct ownership of 
I.R.C.   408(m)(3)(B) assets. This would, however, be a factual issue that various Tax Court judges 
could see differently.

        The safest course of action is for I.R.C.    408(m)(3)(B) bullion and coins to be held by a 
trustee, whether or not a Swanson holding entity is employed. The code requires the coins and 
bullion to be in the “physical possession” of an approved trustee. Obviously storage of the bullion 
and/or coins in the collective depository of an approved trustee would comply. However, what if 
the vault is individually segregated and accessible to the investor, as in the case of a safe deposit 
box?

         The United States Supreme Court recently articulated the different kinds of possession in 
Henderson v. United States (Docket No. 13-1487 May 18, 2015). In this case the Supreme Court 
addressed whether a law prohibiting possession of firearms by felons barred a newly-convicted 
felon from transferring the firearms to a third party for sale. The unanimous opinion of the Court 
pointed out that ownership involves a bundle of separate rights. Thus the right of sale is separate 
from actual or physical possession, which is separate from constructive possession.

         The contents of a segregated vault such as a safe deposit box which is freely accessible 
by the owner of the box are in the constructive, but not physical, possession of the owner of the 
box. See United States v. Madonado, 23 F.3d 4 (1“ Cir. 1994) at 6-7 (holding that “[u]nder settled 
law, “possession” includes not merely the state of immediate, hands-on physical possession but 
also “constructive” possession,” and illustrating constructive possession with the example of a 
safe-deposit box). Indeed, there is one tax case which explicitly holds that where share certificates 
are held in a safe deposit box of a bank, “[i]t is plain that the bank....was in physical possession 
of the certificates.” Richardson v. Commissioner, 126 F.2d 562,568 (2"Cir. 1942)

        I.R.C.  408(m)(3)(B) explicitly states that to be excluded as a collectible, the bullions 
and/or coin need only be in “the physical possession of the approved trustee. Therefore I am of the 
opinion that under settled law, bullion or coins may be held in a safe-deposit box of an approved 
trustee and qualify for exclusion from the definition of collectible under I.R.C.  408(m)(3)(B) 
because the contents thereof are in the physical possession of the bank or other trustee and not the 
investor.
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            To conclude:

          The use of self-directed IRAs which hold assets in an investor-controlled limited liability 
company or corporation is, under existing law, a valid structure provided that the entity’s issuance 
of equity securities is accomplished in a single, initial transaction with the investor. If the 
underlying assets exclude collectibles, then the Tax Court should treat such an investment structure 
as valid. However, it is my opinion that the use of an intermediary corporation or limited liability 
company to hold plan assets is not necessary provided that the coins or bullion are held within the 
statutory safe harbors in the name of the qualified custodian which assists in administering the 
IRA.

    The statutes provides a clear “safe harbor” for storage of the physical assets. 
I.R.C.   408(m)(3)(A) coins may be stored anywhere, so long as they are not put to any personal 
use. This means they cannot be put up for display, loaned or used as security. I.R.C.  408(m)(3)(B) 
bullion and coins must, if held directly by investor through a plan, be physically stored with a 
qualified trustee in a depository or a safe deposit box (including any kind of segregated vaults). If 
a company or LLC established under Swanson is the legal owner of the I.R.C.  408(m)(3)(B) 
bullion or coins, then storage outside the hands of a trustee MIGHT be held to be valid, particularly 
if the LLC or corporation holds other material assets, or it might not.

         I hope this answers your questions.

Very truly yours,

SANAIS

 
By

Cyrus Sanai


