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April 28, 2016 
 
Augusta Precious Metals 
8484 Wilshire Blvd., Suite 515 
Beverly Hills, CA 90211 
 
Re: Legal Opinion – Legality of Self-Directed IRA LLC and Home Delivery IRA 
 
 
We have been retained as counsel to Augusta Precious Metals in connection with its service 
offerings of Self-Directed IRA LLCs and Home Delivery IRAs (the “Services”). 
 
I. Introduction 
 
We have been asked to provide a legal opinion (“Legal Opinion”) to Augusta Precious Metals on 
the following issues: 
 

a. Whether a Self-Directed IRA LLC (defined below) is a legally valid investment structure 
for precious metals approved under IRC § 408(m)(3)(A) (“American Eagles”) and 
precious metals approved under IRC § 408(m)(3)(B) (“Precious Metals”); 
 
Based on our review and analysis of applicable laws, it is our opinion that Self-Directed 
IRA LLCs are valid investment structures for Precious Metals and American Eagles. 
 

b. Whether Precious Metals may be stored at home or with a trustee under a Self-Directed 
IRA LLC structure; and 
 
It is our opinion that Precious Metals may not be stored at home and must be in the 
physical possession of a trustee under a Self-Directed IRA LLC structure. 
 

c. Whether American Eagles may be stored at home or with a trustee under a Self-Directed 
IRA LLC structure. 
 
It is our opinion that American Eagles may be stored at home under a Self-Directed IRA 
LLC structure. 
 

II. Reliance; Laws of Opinion 
 
a. This Legal Opinion and its contents may be relied upon only by Augusta Precious Metals 

in connection with the Services. 
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b. This Legal Opinion relies on US Federal law and binding court opinions. We have not 
made any investigation of and do not express any opinion on non-binding opinions, memos, 
state law or any other jurisdiction. 

c. For purposes of this Legal Opinion we have relied on the description of the Services as 
described on Augusta Precious Metal’s website. 
 

III. Assumptions 
 
For purposes of this Legal Opinion we have assumed the following: 
 

a. The parties creating and forming Self-Directed IRA LLCs have the capacity and power to 
form said LLCs; 

b. The Self-Directed IRA LLCs are duly organized, validly existing, and in good standing 
under the laws of their jurisdiction of organization; 

c. All documents dealing with the formation and transfer of interests regarding the Self-
Directed IRA LLCs have been duly authorized, executed, and are enforceable; and 

d. The conduct of the parties complies with the legal requirements of good faith, fair dealing, 
and conscionability and there has been no fraud, duress, undue influence, 
misunderstanding, or mutual mistake. 
 

IV. Legal Opinion 
 

a. Whether a Self-Directed IRA LLC (defined below) is a legally valid investment structure 
for Precious Metals and American Eagles 
 
A “Self-Directed IRA LLC” or “SDIRA LLC” is an investment structure whereby an 
individual causes the following: 

 
i. a self-directed IRA (“SDIRA”) is created for purposes of direct investment into specific 

assets rather than, for example, a mutual fund; 
ii. simultaneous to the SDIRA creation, a single-member LLC is formed in that 

individual’s state; and 
iii. That individual, who is the account holder of the SDIRA, then causes the SDIRA to 

transfer all of its assets to the LLC and, in consideration, the SDIRA is granted an 
ownership interest in the LLC. That individual is then appointed as the manager of the 
SDIRA LLC. 
 

Based on our review and analysis of applicable laws, it is our opinion that SDIRA LLCs 
are valid investment structures for Precious Metals and American Eagles. 
 
The legality of SDIRAs that own and are managed by a corporation has been confirmed 
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by the court in Swanson v. C.I.R.1 At issue was whether or not an SDIRA that purchased 
the entire stock of a corporation was a valid investment structure, specifically whether or 
not the corporation is a “disqualified person” as defined in IRC § 4975(e)(2) 
(“Disqualified Person”). The Court ruled that the corporation is not a Disqualified Person 
as it had not issued stock to the account holder and rather issued all of its stock initially to 
the SDIRA. Based on the simultaneous creation of the SDIRA and corporation, as well as 
the corporation’s non-classification as a disqualified person, the issuance of the stock was 
not considered a “prohibited transaction” as defined under IRC § 4975(c) (“Prohibited 
Transaction”). 
 
Swanson was subsequently affirmed by the Court in Ellis v. C.I.R.2 In this case, petitioner 
simultaneously created an SDIRA and an LLC which followed the steps outlined above 
to create an SDIRA LLC. The Court relied on the ruling in Swanson to confirm the legality 
of an SDIRA LLC and held that the issuance of the ownership interest in the LLC to the 
SDIRA did not qualify as a Prohibited Transaction for same reasons as relied on in 
Swanson. 
 
As such, it is our opinion that SDIRA LLCs are valid structures recognized by federal 
case law. 

 
b. Whether Precious Metals may be stored at home or with a trustee under an SDIRA LLC 

structure 
 
It is our opinion that Precious Metal may not be stored at home and must be in the physical 
possession of a trustee under an SDIRA LLC structure. 
 
IRC § 408(m)(1) generally prohibits an SDIRA’s investment in any “collectible”. 
However, IRC § 408(m)(3)(B)  creates  exceptions  to  the  term  “collectible”  and allows 
an SDIRA’s investment in Precious Metals.3 However, the Precious Metals must be “in 
the physical possession of a trustee”.4 

 
IRC § 408(a)(2) defines a trustee as a bank5 or any other person that demonstrates to the 

                                                           
1 Swanson v. C.I.R., 106 T.C. 76 (1996) 
2 Ellis v. C.I.R., 106 T.C.M. (CCH) 468 (T.C. 2013) 
3 IRC § 408(m)(3)(B) allows for the investment in “any gold, silver, platinum, or palladium bullion of a fineness equal to or 
exceeding the minimum fineness that a contract market (as described in section 7 of the Commodity Exchange Act, 7 U.S.C. 
7) [2]requires for metals which may be delivered in satisfaction of a regulated futures contract” 
4 IRC § 408(m)(3)(B) 
5 IRC § 408(n) defines a “bank” as: 

(1) any bank (as defined in section 581), 
(2) an insured credit union (within the meaning of paragraph (6) or (7) of section 101 of the Federal Credit Union Act), and 
(3) a corporation which, under the laws of the State of its incorporation, is subject to supervision and examination by the 

Commissioner of Banking or other officer of such State in charge of the administration of the banking laws of such State. 
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IRS that the person will administer the IRA with the requirements of the law. 
 

Based on the above, it is clear that only a trustee, who would traditionally be a bank, may 
maintain physical possession of any Precious Metals of which the SDIRA LLC invested 
in. A safe deposit box at a bank, while constructively in the control of the SDIRA holder, 
is in the physical possession of the bank. Thus, presumably, storing precious metals in a 
safe deposit box, which is in the name of the SDIRA LLC, meets the physical possession 
requirement under Internal Revenue Code section 408(m)(3)(B). 

 
c. Whether American Eagles may be stored at home or with a trustee under a SDIRA LLC. 

 
It is our opinion that American Eagles may be stored at home under an SDIRA LLC 
structure. 

 
While IRC § 408(m)(3)(B) clearly and expressly indicates that Precious Metals of which 
an SDIRA invests in must be in the physical possession of a trustee, there is no statute or 
case law that applies the same restriction on the storage of American Eagles. 
 
IRC § 408(m)(3)(A) carves out as an exception from the term “collectible” and allows for 
an SDIRA’s investment in American Eagles. However, the statute falls silent as to whom 
may have physical possession of the American Eagles. Based on a plain reading of the 
statute, and noting congress’ affirmative step to include a physical-possession caveat with 
respect to Precious Metals, it appears that there was no legislative intent to restrict the 
physical possession of American Eagles. Had congress so intended for such a restriction, 
it would have been more likely than not that language restricting physical possession 
would have been drafted into IRC § 408(m)(3)(A) in the same manner that it was drafted 
into IRC § 408(m)(3)(B). 
 
As such, we believe that the home storage of American Eagles via an SDIRA LLC 
structure is permissible. However, it is possible that a court opinion or change of law could 
prohibit this practice in the future. 
 
Sincerely, 

 
Venar Ayar Attorney-At-Law 
Master of Laws - Taxation 
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